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IN THE SUPREME COURT

OF THE STATE OF UTAH
LEON GLAZIER AND SONS, INC.,
a Utah Corporation,
Plaintiff and Appellant,
- vs. -

HANS B. LARSEN and MAC
LARSEN,

Case No.
12315

Defend ants and Respondents.

BRIEF OF RESPONDENTS
STATEMENT OF KIND OF CASE
This is an action by Appellant to collect certain
sums of money allegedly owing by Respondents and a
counter-claim by Respondents for payments made by
them in excess of the debt claimed by Appellant.
DISPOSITION IN LOWER COURT
No cause of action on Appellants complaint and Respondents counter-claim.
RELIEF SOUGHT ON APPEAL
Respondents seek affirmance of the ruling of the trial
court.

2
STA TEMENT OF FACTS
Respondents disagree with the statement of facts set
forth by Appellant, contending that additional facts
should be presented to this court.
In the year 1963, Respondent, Hans B. Larsen, entered into a series of oral agreements with the Appellant,
which included the sale of a 660 Adams motor grader,
a D-6 Caterpillar, one lowboy trailer, one highboy trailer,
one Olan Chevy Tractor, one Cummings diesel motor,
one steam cleaner, one fifth wheel and a Lincoln welder.
Respondents and Appellant orally agreed that some
of the equipment would be sold to Appellant for $13,000.00. (Tr. 97). The Appellant agreed to pay cash for
half of the equipment and to perform services and supply
material for the remainder of the payment. (Tr. 69).
There was evidence that the services and materials would
be furnished at a reduced price because Respondent had
reduced the price on the equipment sold to Appellant.
(Tr. 69, 70). Respondent introduced evidence that the
equipment delivered to the Appellant was worth considerably more than the reduced price (Tr. 50, 51, 52,
53, 54 and 109), and that the Appellant did not reduce
the price on the services and material furnished. (Tr.
76). The evidence was in conflict concerning the amounts
of money paid by Appellant to Respondent and what said
monies were for. (Tr. 73).
The entire transcript demonstrates that there was
conflicting evidence regarding the amount of work done
and the amount of material furnished and the value of
same after the completion of the work. Nevertheless,
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when the work was finished, Appellant submitted a bill
to Respondent for the sum of $7 ,090.25. Appellant unilaterally calculated the bill and made the charges and
and deductions in accordance with his wishes.
POINT I
IN THE ABSENCE OF EQUITABLE ISSUES, SUPREME COURT WILL ONLY
REVIEW ERRORS OF LAW AND WILL
NOT REVIEW ERRORS OF FACT.
This matter comes before the court on Appellants
theory as a debt due on account and upon the Respondents counter-claim as a breach of contract. Neither Appellant nor Respondents have presented equitable issues
and the law is well settled in Utah that if there is a legal
remedy available which will not produce substantial or
irreparable damage, one may not sue in equity. Erisman
v. OvermanJ 11 Ut.2d 258, 358 P.2d 85 ( 1961). The
parties to this action did not proceed in equity and even
if they had, equitable relief would not be available to
them.
The Appellant sets forth the following on Page 3 of
his brief:
"The point raised by this appeal, of course, is one
of fact rather than of law."
The above aptly demonstrates that we are dealing
with questions of fact which should properly be left to
the trial judge. In the case of Jespersen v. Deseret News
Pub. Co.J 119 U. 235, 225 P.2d 1050 ( 1951), the plaintiffs brought suit against the defendants to enforce the
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terms of the lease previously made by the parties, and
after reviewing the record, the Supreme Court concluded:
"This case being one brought to enforce the terms
of a lease and no equitable issues being involved,
this court can only review errors of law and not
of fact."
This point is further emphasized by the case of Santi
v. Denver & R.G.W.R. Co., 21 Ut.2d 157, 442 P.2d 921
( 1968), where the Supreme Court held that it was the
trial court's prerogative to determine facts in a breach
of contract case.
The instant case is concerned with the issue of breach
of contract and the further issue of a debt due on account.
These are legal, not equitable, and the duty of this court
lies in refusing to review the issues of fact presented
and because Appellant does not allege errors of law,
then the judgment of the trial court should be affirmed.
POINT II
THE DECISION OF THE TRIAL COURT
IS BASED ON SUBSTANTIAL EVIDENCE
AND SHOULD BE AFFIRMED.
It is Respondents contention that the decision of the
trial court is based upon substantial evidence.
In deciding this case the evidence must be viewed in
the light most favorable of Respondent. Gibbons & Reed
Co. v. Guthrie, 123 U. 172, 256 P.2d 706 (1953), and as
stated in the case of Penman v. Eimco Corp., 114 U. 16,
196 P .2d 984 ( 1948), it is the duty of the Supreme
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Court to determine only whether there is sufficient evidence to support the judgment. This court has also stated
that it is not concerned with the preponderance of the
evidence, but only whether there was substantial evidence
to support the lower courts decision.
The evidence demonstrates that all of the equipment
sold to Appellant was in good condition and worth approximately $26,400.00 at the time of sale. Respondent
testified to this (Tr. 48, 50, 51, 52, 53 and 54) and produced an expert witness to testify concerning these values.
(Tr. 109). There was also testimony that Respondent
reduced the price of the equipment in consideration for
Appellant performing certain labor and services and furnishing material at a reduced cost. (Tr. 69, 70). In that
regard evidence was introduced which demonstrates that
the Appellant did not supply the material, labor or services at a reduced price. The evidence concerning the price
of concrete showed that a cubic yard of cement was
selling for $15.00 per yard in the St. George area (Tr.
61 ) , and the parties agreed to a price of $17 .00 per
cubic yard (Tr. 76) but Respondent was billed the sum
of $25.00 per yard for the concrete delivered.
Another conflict existed in the testimony concerning
the monies received by Respondent and what said monies
were for. In his brief, Appellant asserts that all of the
monies paid by Respondent went toward the $13,000.00
figure for the equipment, but Respondent testified differently, stating that $3,500.00 of that amount was for
payment on the equipment and $1,500.00 for labor and
services which Respondent had previously performed for
Appellant. (Tr. 71). Respondent testified that Appellant
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also paid $1,000.00 toward the rental of the D-6 Caterpillar before it was purchased (Tr. 73) and $2,000.00
for the acquisition of two hoppers and a water tank.
There was evidence that Respondent furnished a lot
of the materials used by Appellant (Tr. 79) and that he
paid off a bill at Graff's Mercantile at Hurricane, Utah
in the sum and amount of $4,042.00, for materials used
by Appellant.
The entire transcript demonstrates a conflict in the
evidence regarding the labor, services and materials performed by Appellant. Respondent was not satisfied with
the work done and Appellant felt the job was satisfactory.
When the evidence above is viewed in the light most
favorable to the Respondent, then it is clear that substantial evidence was placed before the trial judge to
uphold his decision, and in cases such as this the Supreme
Court views the evidence only to determine if it is sufficient to sustain the trial court's findings. Gray v. Gray,
108 U. 388, 160 P.2d 432. ( 1945).
In this case the trial court heard the witnesses, calculated their demeanor and veracity, and it appears,
chose to believe the Respondent and his witnesses. This
court has stated that the trial judge has the prerogative
to disbelieve any witness in part or entirely. American
Seale Mfg. Co. v. Zee, 120 U. 402, 235 P.2d 361 (1951).
The Appellant seems to be saying that the trial judge
had to accept certain evidence as true. That evidence is
the calculations made and determined unilaterally by
the Appellant before submitting his bill to Respondent.
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The law does not uphold such a contention because the
trial judge could easily determine that the calculations
of Appellant were erroneous or disbelieve each and every
one of them under the case of American Seale Mfg. Co.
v. ZeeJ (supra). Simply because the calculations of the
Appellant were placed on paper does not bind the trial
judge and in the case of Child v. ChildJ 332 P.2d 981, 8
Ut. 2d 261 ( 1958), this Court left such matters to the
trial judge and further stated:
"Passing upon the credibility of witnesses involves
to some extent the judging of what goes on in the
minds of others and is therefore fraught with uncertainty. Whether one believes a witness is telling the truth often depends as much or more upon
the impression the witness is making as upon the
words he says. His appearance and demeanor, his
matter of expression and tone of voice, his apparent frankness or candor, or the want of it; his
forthrightness in answering, or his tendency to
hesitate or evade, and in fact his whole personality go into the composite effect of the testimony.
This is so even though the hearer may not be paying particular attention to nor separately evaluating such factors. In addition to the personality
aspects involved in the interpretation and evaluation of testimony, there are also difficulties to
be encountered because of the uncertainties found
in fact situations themselves which must be correlated to the testimony of the witnesses. We have
heretofore pointed out the trial court's advantages
in judging the credibility of witnesses and determining the facts. It is due to these considerations
that it is firmly established that passing on such
matters is exclusively within his province.
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This court has also said that the Supreme Court, on appeal, will not pass on the credibility of witnesses before
the trial court. Chamberlain v. Montgomery, 1 Ut. 2d 31,
261 P.2d 942 ( 1953). If this court is duty bound to believe the testimony of Respondent and his witnesses as
the trial court did, then this court must find that substanial and sufficient evidence exists to justify the trial court.
In the recent case of Santi v. Denver and R.G.W.R.
Co., (supra), the Supreme Court held that if there is a
reasonable basis in the evidence for the trial court's findings, they will not be set aside on appeal. The transcript
presently before the Court contains exhibits, facts and
testimony subject to a reasonable determination in favor
of the Respondent or the Appellant or neither of them
and in the instant case the trial judge found that the complaint of the Appellant could be off-set by the counterclaim of the Respondent and that neither of the parties
should take from the other.
CONCLUSION
The parties to this action worked together under
a series of oral contracts over a period of years and when
trouble developed they could not agree on the amount
of services rendered, money paid, amounts to be charged,
or amounts due and owing by one party to the other. So
they placed their theories of recovery before the district
court for decision. Most of the evidence introduced was
testified to by either Appellant or Respondent and there-
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fore the evidence is conflicting in most particulars. The
trial judge chose to believe Respondent and his judgment
should be affirmed at this time.
Respectfully submitted,
Michael W. Park
99 North Main Street
Cedar City, Utah 84720
Attorney for Defend ants and
Respondents

